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ORDER
11  Held: The trial court’s judgments a@arding respondent sole custody of the parties’ son
and granting her petition for removal to Colorado were not against the manifest
weight of the evidence.
-11 2" Petitioner, Edward L., appeals the judgments of the trial court awarding respondent, Ruth
W., sole custody of the parties’ minor son, E.L., and permitting removal of the child to Colorado. |
For the reasons that follow, we affirm.

T3 I. BACKGROUND

14 A. Procedural Overview
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95 The parties have never married. They were residing in Illinois when their sole child,.
E.L., was bom in November 2010. In May 2012, the parties and E.L. traveled to Colorado to
visit their families and for respondent to repossess a mobile home she owned. Several days later,
on May 28, petitioner returned to Illinois while resp-ondent remajned in Colorado with E.L. to
finish the legal proceedings relating to the mobile home. Shortly later, communicatioln between
the parties deteriorated and petitioner suspected that respondent intended to remain péxmanently
in Colorado with EL. On June 5, he filed an action seeking a judgment of paternity, sole
custt.de of E.L., and child support from respondent. Later in June, petitioner filed in Iitinois for
an emergency order of protection, alleging that respondent was refusing to return to the state
with E.L. Petitioner also alleged that respondent’s excessive alcohol use was placing E.L. at
risk. On June 22, the trial court in this action issued the requested order, directing respondent to
relipquish E.L. to petitioner. Through a writ of assistance issued by a Colorado court, imtitioner
served the order of protection on respondent in Colorado, and she relinquished E.L., to petitionet.
Two days later, the trial court vacated the order of protection because petitioner’s paternity was
not established. At the court’s direction, E.L. was returned to respondent’s custody in Colorado.
The court also directed the parties to submit to DNA testing.

96  On August 16,2012, based on the DNA testing results, petitioner was adjudged the father
of EL. On August 24, he filed a petition for an injunctive order for the return of E.L. to Illinois.
On September 14, respondent filed multiple motions. She sought custody of E.L., leave to
remove him to Colorado, and child support. Respondent also requested that petitioner’s
visitation with EL be denied or restricted because of his 1995 conviction in Colorado for

attempted criminal sexual assault of a child. The conviction stemmed from petitioner’s sexual
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relationship with an underage female. Respondent claimed she was unaware of the conviction
until she became pregnant with E.L.
1 7 On September 25, 2012, the trial court held a hearing on petitioner’s motion for
injunctive relief. The issue presented at the hearing was whether respondent was required to
seek leave of court before removing E.L. to Colorado. Petitioner suggested that the removal
occurred when respondent formed the intent {o remain permanently in Colorado with E.L. after
~T.he parties traveled there in May 2012. According to respondent, since there was no paréntage
action then pending, she was not required to 'seek leave of court to remain in Colorado. Rather, it
was petitioner who had to imitiate proceedings for the return of E.L. by utilizing section 13.5 of
the Parentage Act (750 ILCS 45/ 13.5 (West 2014)). Section 13.5 permits the noncustodial
parcﬁt in a parentage action to seek an injunction against removal pending determination of the
issues of custody and visitation. The court agreed with respondent that she was not required to
~ seck leave of court to remain in Colorado, Therefore, the court proceeded to determine whether,
under section 13.5, respondent must return E.L. to Illinocis pending the c'oun’s decisién on
custody and visitation. The court denied petitioner’s petition, permitting respondent to remain in
Colorado. The court entered its written judgment to that effect on October 12, 2012. Petitioner
did not file an appeal from that order until August 2015, after the underlying proceedings were
. concluded. Respondént continued to reside in Colorado during the pendency of the matter,
18 In December 2012, the court entered the first of a series of interim orders granting
petitioner visitation in Colorado. These orders allowed him approximately 10 days of visitation
per month. The visitation did not occur on the same dates each month. For these visits,

respondent would fly E.L. to Illinois and petitioner would drive him back to Colorado.
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9  In March 2.013, the court ordered temporary child support to respondent and appointed
Dr. Sol Rappapott to submit a recommendation on custody and removal. Rappaport submitted a
written report recommending that the court grant respondent sole custody of E.L. but deny her
reqﬁest for removal. ‘

9 170 In late 2014 and early 2015, the court held a trial on the issues of custody, reﬁmval, child
sx:lppogt, and visitation. The court granted respondent sole custody of E.L. and, contrary to
: Rappaport’s recommendation, also granted her request for removal. Petitioner was granted
visifation and ordered to pay child support.

¥ 11 B. Evidence at Trial.

12 We organize the evidgnce at trial by topic.

113 1. The parties’ backgrounds

114 Both parties were bom and raised in Colorado. Their parents currently reside in
Colorado. Five of respondent’s six siblings, and petitioner’s only sibling, a sister, live in
Colorado as well. |

15 Petitioner served in the United States Air Force from 1990 until his honorable discharge
in 1999. He also served in the Colorado Air National Guard, from which he was honorably
discharged in 1998. In 1995, petitioner was convicted in Colorado of attempted criminal sexual
assault of a child. Petitioner explained at trial that the conviction stemmed from his sexual
relationship with a 14-year-old girl when he was 30 years old. Petitioner testified that he broke
* off the relationship when he discovered the girl was underage. Petitioner was sentenced to seven
days in jail and two years of probation. He was required to register as a sex offender until the

requirement terminated in 2004.
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§16  Alice Miller testified that she|became peﬁtioner’s probation officer when he moved from

Colorado to Illinois, Miller stated that petitioner complied with all terms of his probation.

917 Gary Dec, a clinical psychologist, testified that, from 1995 to 1997, he counseled
petitioner in connection with his crirlninal matter. Dec no longer had his files from that period,
but recalled that the therapy was terimimted when it appe.ared that petitioner had achieved his
goals and attained maximum benefit|from the sessions. At the conclusion of ‘the therapy, which

spanned 31 sessions in all, Dec had no reason to believe that petitioner presented a danger to

children.
18 Petitioner introduced into ev%dencc a letter written by Dec in June 1995 to petitioner’s

attomey in the criminal case. In tﬁe letter, Dec noted that petitioner had undcrgoné several
sessions with Dec. In Dec’s ass;:ssment, petitioner’s “impaired judgment in allowing a
relationship with tl;e minor female” was due to a “lifelong pattern of lowered self esteem”
combined with recent “deep depression” cauvsed by “a failed marriage and frustrating job
sttuations.” These conditions “resulted in feéliﬁgs of inferiority toward adult females and *** -
made it difficult for him to fonnulafe or continue a positive relationship with an adult female,
and made him vulnerable to developing a ‘relationship with a minor.” Petitio;ler “perceived the
minor at that time as very demonstrative and affectionate toward him, boosting his self esteem
and resulting in blumzd boundaries between adult and child.” Dec found that, with recent
changes in pétitioner’s life, including new employment, his “depression has resolved.”
Petitioner was corﬁmitted to further therapy so as “to better understand and manage [his] issues,”
and had scheduled follow-up sessions with Dec.

919 Petitioner introduced a second letter from Dec, written in December 2012 to petitioner’s

attorney in the present case. Dec¢ wrote that, from his recollection of petitioner’s treatment in the
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1990s, petitioner had “gained understanding of how thé relationship [with the minor female]
started and developed.” ’fhe therapy “was successfully concluded by mutual agreement that
l[petitioncr] had achieved the goals set forth at the cutset of the treatment.”
§20 Dec testified that petitioner consulted him two years ago in cbnnection with the iJrelsent
c‘zase.' Petitioner said he was going through‘a‘ difficult custody battle and wanted some support.
Dec perceived that petitioner‘\;das experiencing “reactive depression” from the stress of the
litigation. Dec did not believe, however, that petitioner was having difficulty controlling his
emotions. After 14 sessidns, the therapy was conciu(lied because petitioner was “coping better.”
Though the purpose of the therapy was not to revisit petitioner’s psychological issues related to
tﬁe 1995 sex offense, Dec reviewed that history as-part of the new therapy. Dec saw n;) 't.avidence
during the new sessioné tﬁat petitionef needed additional therapy regarding the sex offense.
€21 Petitioner also placed into evidence an October 2012 psychosexual assessment conducted
by clinical psy-chologist Anne Krick. According to-the report, petitioner’s attorney in the present
. case advised him fo undergo the assessment in order to forestall a claim by respondent that
petitioner was a danger to minors and so should not have custody of E.L. In conducting the
evaluation, Krick interviewed petitioner about his sexual past and pref?rences and administered
several psychologist tests to determine the presence of general psychological disorders and, mm“e
particularly, sexual disorders. The tests inclqded the Minnesota Multiphasic Personality
inventory-2 (MMPI-2), the Multiphasic Sex Inventory Il Profile, the Abel Assessment for Sexual
Interest, the Bumby Cognitive Distortion Scale, the Wilson Sexual Fantasy Questionnaire, the
Sexual Adjustment Inventory, and the Static-99 Risk Assessment. Krick’s conclusion from the
tests was that petitioner’s “interest in Adult and Adolescent Females is similar to that of most

adult males in the United States.” There was “no evidence to suggest that [petitioner] has a
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sexual iIltCI.‘e.St in Grade School or Pre-School age boys or girls.” Petitioner demonstrated “a
good intellectual understanding of healthy boundaries between adults and children.” He
displayed “good coping strategies to allow him to adapt and regulate his emotions and feelings to
negative social occurrencés.” On risk assessr;lent scales, petitioner was at a low risk to reoffend.
Krick nott;.d that, though petitioner’s answers suggested “an inability or difficulty in responding
openly and honesty,” the test resulis could be deemed accurate. Krick testiﬁed at trial
consistently with her report.. According to Krick’s report, petitioner stated that the relationship
. with the underage girl lasted six months before he terminated it.'

§22 2. The beginning of the parties’ relationship and the birth of E.L.

723 In the late 1990s, following his discharge from the military, petitioner moved to Illinois.
There he met Diane Whittliﬁger, with whom he would have a sporadic relationship for ﬁe next
several years, Petitioﬁer resided with Whittlinger in her home from 1998 to 2008, when he
n;xovcd to Denver with the hope of starting a business in the insurance industry. In February
2009, while respondent was also residing in Colorado, the parties met through an online &ating
service and began a dating relationship. Upable to find work in Colorado, petitioner moved back
to Illinois for better employment prospects.. Petitioner resided with Whittlinger upon his return,
Later, respondent agreed to join petitioner in Illinois because he promised vto leave Whittlinger
and “make a life” with respondent. Respondent moved to lllinois in September 2009, The
parties resided together in a rented home in Bartlett. Petitioner found work as a welder and
respondent was employed as a gas station atténdant. Respondent claimed that, during this time,
petitioner “hopp[ed] back and forth” between her and Whittlinger. Petitioner acknowledged that

the parties’ relationship turned a “little rocky” but attributed it to respondent’s alcohol use. In
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‘\ February 2610, respondent returned to Colorado. Afier the lease in Bartlett ended, petitioner
moved back in with Whittlinger.

§24 The parties continued to have contact. Petitioner would visit respondent in Colorado. He
testified that he fell in love with her. He wanted to find work in Colorado and move back. In
March 2010, the parties learned that respondent was pregnant with E.L. Both were surprised
because petitioner believed he was sterile. Petitioner had added doubt as to his paternity because
of his belief that respondent was promiscuous. In December 2010, petitioner employed a private
 lab for DNA testing, and the results were positive for his paternity of E.L.

925 After the pregnancy was discovered, the parties agreed that respondent should rejoin
pe;titioner in Nllinois. Petitioner had recently been offered employment at Tetra Cotta Industries
in Crystal Lake. Respondent testified that petitioner agreed to give her “a thousand dollars of
out-money in case things didn’t go well once again.” When respondent relocated to Hlinois in
July 2010, petitioner moved out of Whittlinger’s house and resided with respondent. Initially,
they lived with one of petitioner’s friends in Schaumburg. Afier E.L. was born in November
2010, the parties moved to a rented home in Algonquin. They lived in Illinois together until May
2012,

126 3. The parties’ life in Illinois

5 27 When respondent moved to Illinqis, the parties agreed that petitioner would be the
breadwinner while respondent stayed home and cared for E.L. Petitioner began at Terra Cotta as
a maintenance technician and was later promoted to maintenance manager. His shift was 4 p.m.
to 12 a.m. Petitioner testified that he worked five days a week at Terra Cotta plus overtime of
one or two Saturdays per month, while respondént claimed he worked six days a week becé.use

of mandatory overtime. In addition to his work at Terra Cofta, petitioner was being trained in the
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insurance industry at Ardent Restoration in Schaumburg. The parties gave conflicting accounts
of the .time petitioner spent at Ardent. According to petitioner, he spent one to three mornings
per week at Ardent. He always céme home for Junch with respondent and E.L. before leaving
for Terra Cotta. According to respondent, however, petitioner would spend five or six mornings
a week at Ardent. Ile would leave by 10 a.m. and return around 2 p.m., spending some time
with E.L. before leaving for Terra Cotta.  According to respondent, peﬁﬁoner worked these
hours at Terra Cotta and Ardent from the time she was ﬁregnant with E.L. until the parties began
living apart in May 2012.

728 Respondent testified that, since petitioner “wasn’t there™ at home because of his work
schedule, she was the principal caregiver for EL. Petitioner testified that he took vacation time
when E.L. was born and helped respcn&ent with the care of E.L. because she was “exhausted.”
Petitioner assisted with feeding, bathing, and changing diapers. Afier he returned to work,
petitioner continued to help with the care of E.L. when he was available,

129 The parties testified to discontent and volatility in the relationship during their time in
{llinois, both the 2009-2010 period and the 2010-2012 period. Petitioner testified thaf he became
‘concerned with respondent’s excessive alcohol use. He put into evidence text messages from
2011 and 2012 in which respondent admitted to drinking in the evenings and petitioner
admonished her not to drmk while caring for E.L. Petitioner testified that he also had several
conversations with respondent about her drinking. Some of these conversations escalated into
fights. Petitioner denied that he ever physically attacked respondent, but claimed she attacked
him. On one occasion in January or February 2010, petitioner brought up the subject of

respondent’s drinking. Respondent told petitioner that it was none of his business and punched
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him; giving him a black eye. Petitioner pushed respondent away and called the police. When
they arrived, respondent yelled at the police from a back room.

Y30 Petitioner testified that, at least three nights a week for the final six- months (December
2()11 to May 2012} of the parties’ second stint together in Illinois, he would return home from
work to find ﬁ:spondent asleep on the bed next to E.L., who was lying uncovered and ha(i a
saturated diaper. Petitioner knew that respondent had passed out from alcohol because of the
smell in the room and the empty liquor bottles and beer cans in the home. Petitioner testified
that, during this six-month period, he had numerous conversations with respondent about her
drinking, but respondent never agreed to reduce her drinking or seek treatment. During one
conversation on February 22, 2012, respondent asked petitioner “what happens if I say you did
something to your son and I called the police?” Petitioner responded by calling the police
himself and telling them what rcs,pondenfsﬁid_. Because of his “background” (namely his
criminal conviction) petitioner wanted to create a record of respondent’s threat.

Y31 Respondent acknowledged that the parties had arguments. To her mind, petitioner’s
mention of her drinking during these arguments was a distraction from the crux of the
relationship problem, which was her disappointment over petitioner’s failure to keep the
promises he made when she came back to Illinois in July 2010. She felt that petitioner was
losing interest in her. He had declined her suggestion of relationship counseling and was
phoniné and texting Whittlinger several times a week. As respoﬂdent had no income and
received no money from petitioner to purchase items for herself, she went on public assistance.
Petitioner never gave her the "‘out—money” that he promised. Respondent had no friends or

extended family in Illinois and felt “trapped.”

-10-
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§32 Respondent testified that petitioner was violent toward her. Respondeni weighed 145
- pounds while petitioner was 210 pounds, was on steroids, and would “go into roid rages and
black out and not even remember what happenedi.” Petitioner woul& shove respondent and
sweep out her legs. . At times, respondent had to use her mértial arts training to defend herself.
133  Respondent admitted that she drank when petitioner was going back and forth between
her and Whittlinger. She only drank “to get [her] buzz on” and did not get “sloshed.” She did
not drink while pregnant with E.L. or while breastfeeding him. She denied that petitioner would
come home to ﬁgd her intoxicated whjle- E.L. was in her care. Respondent testified that she
takes her job as a mother seriously.

934 _ 4, The parties’ separation

135 In May 2012, the parties traveled with E.L. fo Colorado. The parties’ testimony was in
“agreement that the trip had a two-fold purpose. First, respondent needed to repossess ;a mobile
‘home from its occupant, who had agreed to purchase the home from her but failed to make
payments. Second, the parties would attend the high school graduations of their respective
nieces.

736 The parties’ testimony was in agreement that the matter with the ﬁobile home took
longer than they expected. They disagreed, however, over how petitioner reacted to the news.
According to petitioner, it did not irritate him. He returned to IHinois on May 28, 2012, while
respondent remained with E.L. in Colorado. Petitioner left with the understanding that
respondent would remain in Colorado for another week as she concluded her matter with the
mobile home and visited family. According to petitioner, respondent’s attimde toward him
changed a few days after he returned to Illinois. When he called to check on her and E.L.,

respondent complained that he was calling too much and that he did not need to know her

-11-
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whereabouts. Suspecting that respondent had no intent of returning to Illinois, petiﬁoner filed his
paternity action on June 5, 2012,
937 Petitioner further testified that it was his opinion that respondent intended all along to
rerﬁain in Colorado with E.L. Petitioner had_ continually asked respondent to sign a voluntar_y
acknqwledgcmeni of paternity I(VAP) of E.L., but she said she would do so.only if petitioner did
evérything she.asked. Respondent also threatened to flee with E.L. if petitioner sued to establish
. paternity. Respondept never signed a VAP even after the positive DNA results in December
2010. Petitioner placed into evidence text messages from Qctober and November 2011 in which
betitioncr claimed that respéndent was holding the VAP *hostage” and in which respondent
threatened to flee with E.L. -
138 To further support his assertion that respondent had previously planned to flee with E.L.,
petitioner called Algonquin police officer Patricia Miller. She testified that, on Fcbrﬁary 14,
2012,- she was dispatched to a restaurant in Algonquin in response to a report of a missing,
poﬁsibly intoxicated adult. When she arrived she spoke to respondent, who was the subject of
the dispatch. Miller observed that respondent was not intoxicated. Respondent told Miller that
“she didn’t like living in Illincis and wanted to move back tov her home town in Colorado, and
that was a big long cause of conflict between her and [petitioner] regarding their lving status.”
139 Petitionef noted, that, after he filed his paternity action in early June 2010, he continued
to communicate with respondent by cell phone and asked her numerous times to retirn to
Mlinois, She refused, Petitioner knew that respondent would be staﬁng at her fatﬁer’s home for
a week after petitioner left for lllinois, but did not know where she would be staying afterwards.
Petitioner introduced a series of text messages that the parties exchanged during this period. On

September 15, 2012, petitioner asked, “What is the address our son is living at [sic] be specific.”

-12 -
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Respondent answered, “Ask our lawyers.” Petitioner contacted respondent’s family members in
Colorado to learn where she and E.L. were living. Petitioner did not believe that the nature of
| his ciueries would have made them or respondent fearful. He believed that respondent “knew
what she was doing,” namely, hiding E.L. because she did not want petitioner to be part of EL.’s
life. Petitioner did not know until September 25, 2012, the date of the first court-ordered
visitation, where respondent was living.
- 940 Respondent offered a different account of petitioner’s departure for Illinois on May 28,
2012.  According to her, when she told petitioner thét the court proceedings necessary to
repossess mobile home would take longer than expected, petitioner “spazzed out.” Before he left
~ for Illinois, he told respondent that she no longer had a home in lllinois. Respondeht denied that
she had any prior intent of remaining in Colorado. When she left for Colorado with petitioner
and E.L., she brought only é suitcase of clothes and a diaper ‘bag. The remainder of her
possessions, including her dog and laptop computer, she left in Dlinois. Her dog was in a
‘boarding kennel, for which she incurred daily charges. Respondent remained in Colorado
because petitioner told her she was no longér welcome in his home.
T41 5. The parties’ mutual orders for protection
. 942  Respondent testified that, after petitioner left for Illinois, she stayed at her father’s house
for a week while he was on vacation, Afterward, she stayed at her brother’s home for two
weeks. Respondent next went to a battered women’s shelter. She claimed that petitioner “was
fully aware of all these.” At other points in her testimony, however, respondent suggested that
petitioner knew only that she was living in Boulder and that, while she permitted petitioner daily
phone contact with E.L., she did not provide him her location out of fear that he would come and

take E.L.

-13-
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943 Respondent explained that she went to the battered women’s shelter because, after
petitioner left Colorado, he began calling ot texting her “daily, all day long.” Petitioner “flipped
his lid on a daily basi;s.” He harassed and threatened her. He “staked out™ her brother’s house |
and also went to her elderly father’s home; which “freaked [him] out.” As the situation was
stressful for her famnily and she herself did not feel safe, respondent decided to stay at the shelter.
944 Respondent testified that she also decided to file for an emergency order of protection in
Colorado, On the return date for the order, she saw petitioner in the courthouse and “freaked
out.” When she left in her car to return to the shelter, she noticed th.'«:it someone was following
her. She became “even more freaked out,” Because residents of the shelter were not permitted
to disclose its location, respondent did not want her pursuer following her back to the sheiter.
She succeeded in eluding the pursuer. |
145 In fact, the one who pursued respondent on that date was Jeffrey Zoerb, a private
investigator whom petitioner hired in late June 2012 to learn respondent’s and E.L.’s location.
Zoerb testified that his initial address checks for respondent’s family and friends did not yield
respondent’s or E.L.’s locations. Zoerb did learn, however, that respondent had obtained an
order of protection in Colorado. On the return date for the order, Zoerb waited in the courthouse
parking lot for respondent to depart. She cmefged from the courthouse with E.L. and quickly
entered her car. Zoerb could see that she did not secure him properly in his seat. She drove four
or five blocks before stopping to secute E.L. properly. When she drove off again Zoerb
continued to pursue. Respondent began driving 10 to 15 miles above the speed limit, disobeying
traffic signals and weaving in and out of traffic without signaling. Zoerb followed respondent

for about 15 minutes before losing her.

14~
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946 On June 22, 2012, the trial court in this proceeding issued an emergency order of
protection directing respondent to relinquish E.L. to petitioner. Petitioner obtained a writ of
assistance to effect service of the order upon respondent in Colorado. A hearing in Colorado was
set for July 16. Zoerb, who had not yet found out where respondent and E.L. were living, was
waiting again in the parking lot. When respondent exited the courthouse, she did not have E.L.
_She ran fo her car and drove off. Zoerb pursued as respondent drove 100 miles pet hour on a 75-
Im.p.h. interstate highway. While he drove, Zoerb called the polipe, who joined in the pursuit and
cornered respondent in an empty parking lot. The police then served respondent with the order
of protection. Petitioner provided the police an addxes;% for E.L., but dispatch later notified Zoerb
that the address did not exist. Following a hunch that E.L. might be with respondent’s friend
Johanna Beeman, Zoérb immediately drox.ze to Beeman’s house. When she opened the door,
Zoerb saw E.L. and notiﬁéd the police. Respondent arrived and began yelling profanities. She
threatened Zoerb and the police stepped between them. The police took E.L. and placed him
with petitioner’s sister Leanne Larson, who then met petitioner in Nebraska and gave him E.L.
On Jﬁly 18, 2012, the trial court in this case dissolved petitioner’s order of protection and
ordered him to return E.L. to respondent.

147 6. Petitioner’s contact with E.L. before and after the court’s orders on visitation

448 beginning December 2012 B
749 Petitioner testified that, despite his numerous requests, respondent did not allow him
contact with E.L., except by court order, between May 28 and December-ll,‘ZOIZ, the date on
which the court issued the first of its orders providing for regular visitation. Whittlinger,
however, recalled an occasion in September 2012 when respondent voluntarily offered to meet

petitioner at a restaurant so that he could see E.L.
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750 Petitioner acknowledged that respondent has complied with the court’s orders on
visitation, which grant him approximately 10 days per month. He also acknowledged occasions
where reSpoqdent gave him extra days of visitation.

951 Respondent also permits petitioner phone contact with E.L., which is not ordered by the
court. Petitioner téstiﬁed that he phones E.L. every evening, but respondent’s mood determines
whether she will allow him to speak with E.L. Petitioner estimated that respondent permits
phone contact in 14 out of 20 cai]s. Respondent, however, testified that she permits petitioner
daily phm;e contact with petitioner and also allows Skype calls, She also grants petitioner extra
days “basically whenever he has asked.”

952 Initially in her testimony, respondent opined that petitioner should have visitation as
E.L.’s father but that the visits should be'supem'sed because he is a “convicted child molester”
and therefore a “threat.” She maintained this despite her Facebook postings and text messages
praising petitioner as a father. Respondent claimed that she was unaware of petitioner’s criminal
conviction before she became pregnant with E.L. Later in her testimony, respondent “changed
her mind” on visitation and affirmed that she did not believe that petitioner should be supervised
during visits. She believes that a child should have the involvement of both parents.

153 The parties explained that visitation is effected by respondent flying with E.L. to Illinois
and petitioner driving him back to Colorado at the end of the visitation period. The parties split
the travel costs. Respondent testified that she frequently flies Spirit airlines because of its lower
prices. Respondent also prefers mid-week flights because they are cheaper. As Spirit does not
offer a return flight until the next day, respondent must Sper'1d the night. To save money, she

sleeps in the airport. Respondent does not drive E.L. to visits because she does not believe her
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current car could manage the trip to Illinois. She attempted it once before but her car broke
~down on the way. |
54 Each party accused the other of not providing their travel itineraries for visitation. In
”August 2014, the court directed the parties to provide that information. Respondent said the
reason she did not provide her flight information until ordered by the court is that she did not
'Want petitioner “knowing hér every move,” because it “freaks [her] out.”
155 7. The parties’ current living situations
!1] 56  Petitioner testified that he still works second shift, 4 pm. to 12 am,, at Terra Cotta as a
maintenance manager. ﬁe no longér is in training at Ardent, His gross income in 2013 was
$52,152. Petitioner currently lives with Whittlinger in her condéminium in South Elgin. They
are romantically involved but not married. Whittlinger is in charge of shipping and receiving at
SKF International in Elgin and works 6 a.m. to 2:30 pm. When petitioner is unavailable,
~ Whittlinger cares for EL. and ass'ists in visitation exchanges. Petitioner does not pay
» 'Wﬁittlinger rent but contributes toward household expenses. He does not contribute as much as
“before because of the costs of this litigation,
157 Whittlinger’s home is 1300 to 1400 square_feet and E.L. has his own bedroom for
visitations. Petitioner described the many recreational and educational activities 1n which he and
Whittlinger engage EL during visits. According to Whittlinger, petitioner is patient and loving '
wit.h E.L., who adores him in return. Whittlinger testified that if petitioner were granted custody
of E.L., he would reside with Whittlinger and petitioner in her home. She is willing to marry

petitioner if it would benefit E.L.
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58 Petitioner’s sister, Leanne Larsen, agreed with Wﬁittlinger that petitioner loves EL and
is patient and encouraging toward him. Both Larsen and Whittlinger testified that E.IL. has
difficulty parting from petitioner at the end of visitation.

159 Respondent testified that for the past two years she has resided in Lakewood, Colorado,
in the home of a friend, John Nielson. The house is approximately 2000 square feet.
Respondent, Nielson, and E.L. each have their own bedrooms. Nielson works f(_)r an aitline and
is gone several days a week. Respondent used to pay Nielson $100 per month for rent but has
not done so for several months. When he is available, Nielson babysits' EL. Respondent and
‘Nielson have no plans to marry.

§60 Respondent described her financial situation in Colorado. When she decided to remain
there m 2012, she applied for public assistance. She received food stamps as well cash payments
through the Temporary Assistance to Needy Families (TANF) program. As a condition of
receiving TANF support, respondent volunteered with Habitat for Humanity (HFH) for about 28
hours a month. During this time, she utilized subsidized daycare for E.L. After several months,
respondent received a public grant that paid her to work at HFH, The grant lasted ten weeks,
after which respondent applied for a position with HFH but was rejected. When respondent
began receiving child support in March 2013, her TANF support terminated and her food stamp
benefit was reduced from $362 to $139 per month, which she was still receiving as of trial.

Y61 Respondent testified tﬁat she has worked various jobs in Colorado since May 2012. For.
several years she has been registered with Labor Ready, a temporary employment agency that
pays her $8 to $10 per hour depending on the job. Jobs with Labor Rcady have been “spotty.”
The most respondent has worked through the agency in a month is two weeks. In 2013, she

worked only one day for Labor Ready, eaming $58. Respondent estimated that so far this year
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| (November 2014) she has catned about $1,000 from Labor Ready. Her last job for them was a
construction cleanup job two weeks ago. Respondent believes that the arrangement with Labor
| Ready provides her the flexibility she needs for doctor’s appointments and visitation exchanges.

162  Respondent testified to other periodic employment. In thé summer of 2014, she worked
short-term jobs for construction and landscaping companies. These paid between $10 and $13

per hour. She also does housecleaning for a fripnd once a week, for which she is paid $13 per

hour, Respondent has also worked for her neighbor, Jesse Owens, who owns a company called

Handyman Services. He pays her $15 an hour. She has worked only a couple of days for him,

but he says he will give her work when she returns to Colorado. She hopes to work for him five

days per week, but it will depend on what he can afford.

963 Respéndent noted that her total wages in 2012 were less than $250 and in 2014 were
- approximately $4,000. The latter figure did not include cash payments, which she does not
-repox‘*t as income. | |
9 64 Respondent claimed tilat her visitation' obligations have hampered her job search.
Moreover, her daycare subsidy has terminated because she has not been working consistently. It
is not worthwhile for her to pay for daycare in'order to work a tmmmum wage job through Labor
Ready. Consequently, she is fdrced to work those jobs only when Nielson is available to watch
EL. .

165 Respondent testified to the faﬁlily support she has received. Each year, her father gives
her birthday and Christmas gifis that total $4,000. He has also paid her litigation expenses. Her

sister helps her find cheap airfares for visitations and occasionally takes her to the airport.
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%66 Respondent testified that she engages E.L. in various recreational and educational
activities. They go to museums and aquariums, go on boat trips, and ride bikes at Boulder’s
bike park (the largest of its kind in the nation, according to respondent).

967 Respondent testified that E.L. has a close relationship with Nielson, who is pafient and
generous. Respondent and E.L. enjoy spending time with her father. They also visit Johanna

‘Beeman, who has been respondent’s close friend since grade school and is also EL.'s

godmother., Beeman lives an hour away in Denver. Respondent and Beeman talk on the phone

frequently and get together about once a month. Beeman’s mother has “adopted” E.L. as a
grandchild. Beeman described respondent as a calm and attentive parent.

468 Respondent testified that peiitioner’s sister and parents live about 20 minutes from
Nielson’s home. Respondent has offered numerous times to take E.L. to see them, but they have
declined because they do not care for respondent. Respondent noted that petitioner’s parents
prefer Whittlinger over respondenf.

169 8. The parties’ positions on custody, removal, and visitation

Y70 Though petitioner acknowledged that respondent was a “wonderful mother” to E.L.
while they lived together, he believed that he should have sole custody of E.L. Petitioner was
concerned not only about respondent’s excessive drinking but also her illicit dtug use. On one
occasion while they lived in Illinois, petitioner obsérvcd respondént use marijuana. This was the
only time he saw her use that drug. Petitioner also testified that, during a conversation with
Larson in which the parties shared the news of the pregnancy, respondent admitted that she used
illicit drugs during the pregnancy. She did not identify which drugs. Petiltioner is also concerned
because respondent has several friends who use drugs, including Beeman who uses medical

marijuana but does not appear to need it medicinally.
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71 Larson testified tﬁat when the parties informed her that respondent was p;'egnant with
E.L., Larson told respondent that she was aware of respondent’s drug use. Larson asked
respondent if she was using drugs during her pregnancy, and res-pondent replied Ehat she did not
know.

172  Also worrisome to petitioner is that respondent “likes men” and recently posted a profile
of herself on websites called “NAKID Social Sports in Denver” and “Denver Responsible
Hedonists.” Petitioner also recalled that several days ago rt;,spondent mentioned that she was |
going to i)lay volleyball at “tile club” during petitionet’s visitation. Petitioner knew which club
respondent was referring to, and presumed that she intended to play naked volleyball, which the
club sponsors. Petitioner admitted on cross-examination that it was he who introduced
respondeni and Whittlinger to that club,

173 On the issue of removal, petitioner acknowledged that he has family in 'Colorado but
none in Illinois. He opposes removal because he fears that respondent, given her prior efforts to
keep him frqm E.L., will fail to keep him informed about E.L. and fail to encourage a close
relationship between him and E.I.. Petitioner noted that respondent began calling E.L, “Max”
instead of his birth name. Respondent told pétitioner that she was calling E.L. that name after
the “Max” who owns the club that features naked volleyball, Resp;)ndent also registered E.L. as
“Max” at his daycare center in Colorado. The trial court subsequently directed. respondent to
register E.L. by his birth name at the center. Respondent testified that, though she does not like
E.L.’s birxth name and was bullied by petitioner into agreeing to it, she refers to E.L. both by his
birth name and by “Max,” the nickname she gave him. She claimed that the nickname comes |
from a character in the movie “Gladiator” and not from the owner of a club. She stated that she

has complied with the court’s order to register E.L. by his birth name at the daycare center.
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974 Petitioner called respondent to testify about her September 2014 conviction in Colorado
for Driving While Ability Impaired (DWATI), a misdemeanor. Respondent stated that she went to
a Col_orado state park on the evening of June 14, 2014, to night fish. At the time, E.L. was in
Niinois visiting petitioner. Respondent brought to the park a pint of vodka and two beers. Over
| the course of the evening she drank all the vodka except for an amount that she spifled. She also
drank one and a half beers. She slept in her truck and drank more beer the next morning. At
about 11 a.m. she became involved in an argument with two men. The argument began when
one of the men refused to let respondent play Frisbee with him. She called him a “fking jerk.”
The man reciprocated with profanity and the two yelled at each other. A second man intervened
and began yelling at respondent. She told the second man that his friend was a “Fing {dick].”
There was a young man present whom respondent assumed was the son of the first. man.
Respondent acknowledged that she might have told this young ma-n that his father was a “dick.”
Accor.ding to respondent, she was “ugder the influence” of alcohol, having had a beer, but was
not “intoxicated.”
975 Respondent testified that her next ac.tion was to drive her car to the ranger station to tell
her side of story. When she arrived, the ranger summoned the police, who then arrested
respondent.
T 76 Respondent was charged with driving under the influence, harassment, and DWAIL She
pled guilty to DWAI and the remaining charges were dismissed. According to respondent,
DWALI is driving with a blood alcohol concentration of .05 to .08, Respondent asserted,
however, that the police never tested her blood. She was sentenced to two years of probation. |

As conditions of probation, she is not permitted to consume alcohol and her car is fitted with an
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 ignition interlock device, Rcspoﬁdent expressed regret at trial over the many poor decisions that
led to her arrest and claimed that the experience was an “eye opener” for her. She has never had
any other alcohol-related driving charge.
§77 Respondent, who also asked for sole custedy, characterized petitioner as volatile, verbally
abusive, controlling, and dishonest. She is concerned that pétitioncr’s poor treatmeﬁt of women
will inﬂuencg E.L. On the issue of removal,. she testified that she has no friends or family in
Illinois and no support stru(lzture there. She is also concerned about the parties’ safety if they live
. 1n the same state, “just becanse everything is so volatile.” Petitioner “freaks her out.” |
178 'Rega:rding visitation, respondent testified that she recognizes the value for petitioner’s
involvement in E:L.’s life. She intends to enroll E.L. in preschool the following fail and is
amenable to liberal visitation sqheduied aroqnd E.L.’s schooling. She is also willing ;co gréht
petitioner additional visitation when she can nianage.
1} 79 9. Rappaport’s Custody Recommendation
| 80  Rappaport, the court-appointed custody evaluator, submitted a written report but did not
testify at trial. He recommended that the court grant respondent sole custoc{y of E.L; but deny
ﬁer request for removal. |
A 981 Rappaport noted that petitioner expressed concern over respondent’s drug and alcohol
use, her association with drug users, her promiscuity, and her attempts to alienate him from E.L.
Respondent in turn expressed concern over petitioner’s use of alcohol and drugs (marijuana and
steroids) and his problems with anger menagement. She also emphasized to Rappaport that

petitioner is a convicted sex offender. Both parties reported to Rappaport a history of physical

fights between them.
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982 Rappaport administered the parties several psychological tests. Respondent had
R elevations for paranoia, anxiety, and psychopaihic deviance. The latter, Rappaport noted, is
found in people who “often have difficulty following societal rules and may exhibit antisocial
| . behavior.,” Testing also suggested that respondent “may ha;ve an alcohol or other substance
abuse related problem.” Petitioner’s results were mostly w1thm normal ranges, bui; the high level
of defensiveness shown in his answers catled some of the results into question.
83  As for the parties” history of physical altercations, Rappaport found “no clear indication
that one was more of the instigator than the other.” There was also “no clear evidence that one
party has more problems w1th drinking than the other,” and also “no clear indication that either
 party dIank to such an extent as to place [E.L.] at risk.” Rappaport found that petitioner’s sex
offense “[did] not inherently meah that his son is at a risk of being sexually abused by him,
especiall)\r since the [victim] was a post-pubescent female.” The conviction was not directly
related to petitioner’s current fitness as a parent, Rappaport concluded.
984  Rappaport observed that both parents had Ia positive relz;tioﬁship with E.L. Rappaport
found validity in petitioner’s concern that respondent undervalued his relationship with E.L.
Respondent admitted to Rappaport that she has made disparaging remarks about petitioner in
front of E.L. and has told him not to listen to petitioner. Rappaport saw no indication in his
observations of parent-child interaction that petitioner was alienated from E.L., but Rappaport -
was concerned that respoudeni “has little to no respect for [petitioner] and sees little value in him
as a father.” While there was mutual dislike between the parties and each had the potential not to
support the other’s relationship with E.L., Rappaport was “more concerned about [respondent}
doing this than [petitioner].” In Rappaport’s assessment, respondent’s desire to keep E.L. from

petitioner was a combination of concern (misguided, in Rappaport’s view) over petitioner’s prior
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sex offense and her general dislike for him. Respondent’s “greatest weakness as a parent” is her
not wanting E.L. “to be significantly involved with his father.”

. 1]’85 In explaining his custody recomﬁendation, Rappaport applied the nonexclusive list of
relevant custody factors set forth in section 602(a) of the Hlinois Marriage and Dissolution of
Marriage Act (Marriage Act) (750 ILCS 5/602(a) (West 2014)). The listed factors are: (1) the
wishes of the child’s parent(s); (2) the wishes of the child; (3) the interaction and
interrelationship of the child with the parent(s), siblings, and any other person who may
significantly affect the child’s best interests; (4) the child’s. adjustment to his or her home,
school, and community; (5) the mental and physical health of the involved individuals; (6) the
potential for violence or threat of violence; (7) the occurrence of ongoing or repeated abuse; (8)
the willingness and ability of each parent to facilitate and encourage a close and continuing
rélationship between the other parent and the child; (9) whether one of the pax'ents is a sex
offender; and (lb) military obligations. 750 ILCS 5f602(a) (West 2014).

986 Rappaport found factors (1) and (2) to be neutral as both parties wanted custody and E.L.

was too young to express a preference. Factor (3) favored respondent because she was EL.’s -

. primary caregiver since birth. Factor (4) also favored respondent because E.L. was wetll adjusted

to his current environment. Factor (5) favored Iz;etitioner “slightly” becanse of respondent’s
impulsiveness and failure to show good judgment about what she says to E.L. about petitioner.
Factor (6) was neutral because the parties were equally responsible for their past physical
altercations. Factor (7) neutral or inapplicable. Factor (8) “clearly™ favored petitioner because
there were “significant concerns about [réspondent’s] attempt to undermine the relationship

between [E.L.] and his father.” Under factor (9), Rappaport gave petitioner’s sex offense “little
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weight” because, though it was of concern, it did not inherently mean that petitioner posed a
danger to E.L. Factor (10) was inapplicable.
987 Rappaport found factors (3) and (4) the “most compelling.” While Rappaport believed
these factors swung the balance in favor of respondent, he realized that a court could see it
otherwise depending on what it deemed most important for E.L..
| “If the court believes that it is most important for the child to have an ongoing positive
relationship with both parents, then it would be recommended that the child reside
primarily with his father and spend a significant amount of time with his mother. If the
court determines it is more impoxtant'that the child have the continuity of being with a
caregiver who has been his main caregiver throughout the course of his life and that he be
wi.th a caregiver whom he has come to rely on to meet his needs, then it is recommended
that he reside primarily with his mother but spend a sigmficant amount of time with his
[father].”
988 Rappaport recommended against removal to Colorado. He applied the factors from In re
Marriqge of Collingborne, 204 111. 2d 498, 552-23 (2003) and In re Marriage of Eckert, 119 111
2d 316, 326-28 (1988), wiﬁch are: (1) the likelihood that the proposed move would enhance the
general quality of life for both the custodial parent and the— child; (2) the motives of the custodial
parent in seeking removal, namely whether the proposed move is merely a ruse intended to
defeat or frustrate the noncustodial parent’s visitation; (3) the motives of the noncustodial parent
in opposing removal; (4) the outcome that would foster a healthy and close relationship between
the child and both parents, given a careful consideration of the visitation rights of the
noncustodial parent; and (5) whether a realistic and rcasc;'nable visitation schedule can be

arranged if removal is allowed.
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989 Rappaport found as follows. Factor (1) favored petitioner as respondent “does not have
steady employment in Colorado, and there is no clear reason why she needs to live there other
than she has a place to stay and cannot afford to live on her own.” Rappaport recognized that
respondent and E.L. both benefit from having a free or inexpensive place to live, but he believed
that factor (1) was outweighed by other considérations. Rappaport seemed fo believe that factors
(2) and (3) favored petitioner as his reason for opposing removal was the legitimate one of
wanting to maintain his relationship with E.L., while respondent had the mixed motives of
wanting to keep petitioner away from E.L. and wanting to remain in Colorado because she
prefers it there and has familf and friends there. Factor (4) favored petitioner because exercising
his visitation rights “will be difficult, especially as the child enters schoo! age.” Finally, factor
'I (5) also favored petitioner as there was no possibility of a reasonable and realistic visitation
schedule if respondent remained in Colorado.
9 %0 _ C. The Trial Court’s Decision
191  In its written memorandum, the trial court found that the best intérests of E.L. Wogld be
served by granting respoﬂdent sole custody and by allowing removal to Colorado. Applying
section 602(a} of the Marriage Act on the matter of custody, the court agreed with Rappaport thé.t
factors (3) and (4) favored respondent because she was E.L.’s primary caretaker since his birth
(factor (3)) and that E.L. was well adjusted to home and community (factor (4)). The court also
agreed with Rappaport that factor (8) favored petitioner because
“[rjespondent affirmatively tried to keep [petitioner] away from the child by failing to
disclose where she and the child were living in Colorado. [Respondent] also chose to
start calling him Max instead of any form of his birth name. This appears to have been a

reaction to her dislike of [petitioner],”
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992 The court further agreed with Raﬁpaport that factors (1), (2), (6), (7), and (10) were either
neutral or inapplicable. The court also concurred with Rappaport on factor (9) concerning
petitioner’s sex offense conviction. The court found “credible evidence,” specifically Krick’s
and Elliot’s testimony, that petitioner “presenté no risk to his son.”
§93 The court disagreed with Rappaport that factor (5), which concerns the mental and
- physical health of the involved individuals, favored petitioner slightly. The court found that the
factor was neutral in the custody analysis. As to removal, however, the court found that
considerations of mental health acteally favored respondent:
“The Court is convinced that [respondent] felt trapped and under the control of
[petitioner] while they resided together in Illinois. The stres's of the living situation led to
inappropriate behavior by bﬂtil parties including the physical fighting, drinking and
calling of police on each other when they believed it was to their respective benefit.
[Respondent] also acted irrationally aﬁer she and the child remained in Colorado when
she refused to tell [petitioner] where she and the child were living. The evidence
presented after the proofs were re-opened show [respondent] cmﬁmitted an alcohol
violation in June, 2014. [She] pled guilty in a reduced charge and was placed on
probation. *** The evidence shows substantial compliance with the Colorado sentencing
order. *** Rappaport recommended custody to [respondent] but also recommended she
reside in Illinois with the minor. Removal is addressed [later in the court’s written
opinion] but the Court finds that fo'rcing [respondent] to reside in Illinois as a condition
of custody may jeopardize the mental health of the parties and the child. This is not in
the best interest of the child. Overall the mental and physical health of the parties has

improved since the fall of 2012.”
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Summarizing, the court found that the two factors, (3) and (4), that favored respondent
outweighed the one factor, (8), that favored petitioner.
794  On the issue of removal, the court agreed with Rappaport that factors (2) and (3) of the
Collingborne/Eckert factors favored petitioner because, while his resistance to removal was
sincere, respondent’s motives for wanting removal were suspect' given her initial attempts to hide
E.L.’s location from petitioner. The court disagreed with Rappaport, ho;wevcr, on the remaining
three factors:
“[Respondeﬁf] has no family, friends or other connections to Illinois. But for her time
with [petitioner], [respondent] has lived in Colorado. The child, [petitioner], and
[respondent] have family in Colorado in the vicim'tyl of where [respondent] and the child
reside, The child has a greater opportunity to visit with the paternal side of his family by
residing in Colorado. This is true whether [respondent] makes him available to paternal
relatives or whether [petitioner] does so when in Colorado. [Respondent]. has limited
work history in Colorado but her employment opportunities are more favorable in.
Colorado than Hllinois. The child was approximately 18 months of age when he left
Illinbis. Due to age, the child’s preference is not a factor. However, the Court finds ht?
has lived in his present environment for abproximately 3 years and is well adjusted to his
present community. A court can consider a change of environment in determining the
best inte.rest of a minor, [Citation.] The child’s acclimation to his présent environment
weighs in favor of his remaining in Colorado. The Court concludes that the general

quality of life of child and mother are enhanced in Colorado.”
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Notably, the court found that, while respondent “initially tried to hide [E.L.’s] location in
- Colorado from [petitioner],” the parties “worked out a reasonable and realistic visitation
lschedule allowing meaningful involvement by [petitioner] in the child’s life.”

. Y95 The court instituted a visitation schedule allowing petitioner the following visitation in
Hlinois: -six weeks over the summer, every Christmas through New Year’s Day, every spring
break, and every other Easter and Thanksgfving. The court also allowed petitioner three
weekends of visitation per year in Colorado, |
96 Petitioner filed this timely appeal.

197 " II. ANALYSIS

98 o A. Jurisdiction

599 We atténd ﬁrst ‘to a jurisdictional question raised by respondént. Part of petitioner’s
appeal challenges the trial court’s determination that respondent was not required to seek leave to
. remove E.L. from Illinois when she formed the intent to remain permanently in Colorado.
Petitioner first brought the issue before the trial court in his August 2012 petition to enjoin the
return of E.L. to Illinois. The court denied the petition. As an initial matter, the court agreed
with respondent that, Eecause there was no parentage action then pending, she was not required
to obtain leave t(; remain with E.L. in Colorado. Rather, if petitioner desired to secure the return
of E.L. pending adjudication of the underlying issues, he had to take the affirmative action of
seeking an injunction for that purpose under section 13.5 of the Parentage Act (750 ILCS 45/13.5
(West 2014)). Section 13.5 permits the noncustodial parent in a parentage action to seek an
injunction against removal pending determination of the issues of custody and visitation.

1100 The court then applied the standards of section 13.5 to petitioner’s petition and denied it.

Thus, respondent was permitted to remain in Colorado with E.L. pending judgmént on custody,
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removal, and visitation. The trial court entered its order on October 22, 2012. Petitioner took no
immediate appeal from the order.

1101 Respondent contends that, since the Oétober 22 order was an order denying an injunction
and therefore was immediately appealable under Supreme Court Rule 307(a) (eff. Feb. 26,
. 2010)), petitioner waived his challenge to the order by failing to appeal it within 30 days. We
.disagree. Rule 307(a) lists several types of interlocutory orders, including those coﬁceming
injunctions, from which “[a]n appeal may be taken to the Appellate Court” within 30 days of
entry c;f the interlocutory o;rder. H1. S. Ct. R. 307(a) (eff. Feb. 26, 2010). In Salsitz v. Kreiss,
198 IIl. 2d 1, 11-12 (2001), our supreme court held that “may” as used in Rule 307(a) indicates
that an- immediate appeal from an interlocutory order is permissible rather than mandatory.
Thus, “the par& has the option of waiting until after final judgment has been entered to seek
review of the circuit court’s interlocutory order.” Id at 11. .

Y162 Respondent cites two cases, Williams v. Nagel, 251 1Il. App, 3d 176, 179 (1993), and
Robert A. Besner Co. v. Lit America, Inc., 214 111 App, 3d 619, 626 (1991). These cases do
hold, as she represents, that an appeal under Rule 307(2) from an interlocutory order must be
taken within 3¢ days or the right to appeal is lost. Williams was decided by the Fourfn District
Appellate Court and Robert A. Besner by the First District. This district later disagreed with
their holdings on that jurisdictional question. See Anderson v. Financial Matters, Inc., 285 1.
App. 3d 123, 135-36 (1996). In the appellate court opinion in Salsitz, the First District Appellate
Court recognized the disagreement but sided against our decision in Anderson. See Salsitz v.
Kreiss, 311 TIl. App. 3d 590, 593 (1999). The supreme court reversed the appellate court on the

issue, thereby resolving the disagreement among appellate districts.
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%103 Under the supreme court’s decision in Salsitz, petitioner’s failure to file an appeal within
30 days of the denial of his petition for an injunction was not a forfeiture of his challenge to that
judgment. At tral, petitioner renewed his contention that respondent’s removal of E.L. to
Colorado without leave of court was improper. In its memorandum decision, the trial court again
rejected that position. Petitionet raises ﬁe ma&er on appeal, and we proceed to address its
nierits.
1104 Petitioner cites /n re R.B.P., 393 Ill. App. 3d 967 (2009), a case decided by the Third
District Appellate Court, and our decision in Hedrich v. Mack, 2015 IL App (2d) 141126, which
cited R.B.P. with approval. Both cases were parentage actions. The respondent in R B. P. moved
from Ilinois to Arizo‘na with the parties’ child prior to the petitioner’s commeﬁcement of the
~ parentage action. The petitioner argued that the respondent was required to obtain leave of court
before removing the child from the jurisdiction. The appellate court disagreed. The court held
that, where the parties are unmarried and there is no order of custody or pending parentage
action, the custodial parent need not obtain leave of court before removing the parties’ child from
the jurisdiction. Id at 974. In that situation, the noncustodial parent’s only recourse for securing
return of the child pending adjudication of custody and visitation is an injunction under section
13.5. Id In deciding whether to enter such an injunction, the trial court must consider, but is not
limited to, the following factors: |

“(1) the extent of previous.involvement with the child by the party seeking to

enjoin remdval;
(2) the likelihood that parentage will be established; and
(3) the impact on the financial, physical, and emotional health of the party being

enjoined from removing the child.” 750 ILCS 45/13.5 (West 2014).
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9105 At the time respondent decided fo remain in Colorado permanently, the ﬁarﬁes were
unmarried and there was no custody order or pending parentage action. Therefore, under R B.P.
aﬁd our decision in Hedrich approving of R.B.P., respondent was not required to seek leave to
remain with E.L. in Colorado. Rather, petiﬁoner had the bﬁrclen of seeking an injunction under
section 13.5 compelling E.L.’s retum‘p'ending adjudicatiop of the underlying issues.

9106 Petitioner, however, suggests that it shéulcl make no difference that his parentage suit and
judgment of paternity did not exist when respondent decide to remain permanently in Colorado.
According to him, it is enough that both existed by the time of the hearing on his'section 13.5
petition in- September 2012. He claims his position “stands to teason.” However, he offers no
analytical support for it. We adhere, therefore, to our decision in Hedrich.

7107 We note that petitioner’s only contention here is that respondent needed preclearance for
removing E.L. o Colorado. He does not make the alternative argument that, regardless of the
need for preclearance, the factors set forth in section 13.5 weighed in favor of returning E.L. to
IHlinois pending adjudication of the underlying issues.

9108 Of course, the practical conseqﬁence of our resoiution here is that respondent was within
her rights to remain with E.L. in Colorado from May 2012 onward through the pendency of this
litigation, Thus, for purposes of cuétody and removal, we may consider the time that E.L. lived
in Colorado and his adjustment to that environment,

1109 B. Custody

7110 Petitioner contends that it was error to award sole custody of E.L. to respondent rather
than to him.

9 111 Custody under the Parentage Act is determined according to the standards of the

Marriage Act, specifically section 602(a) (750 ILCS 5/602(a) (West 2014)). 750 ILCS
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45/14(a)(1) (West 2014). Section 602(a) reciui:es the court fo consider all relevant factors,
including ten enumerated factors. 750 ILCS 5/602(a) (West 2014). The ten listed factors are: 0}
the wishes of the child’s parent(s); (2) tﬁe wishes of the child; (3) the interaction and
interrelationship of the child with the pareni(s), stblings, and any éther person who may
significantly affect the child’s best interests; (4) the child’s adjustment to his or her home,
school, and community; (5) the mental and pl_:lysical health of the involved individuais; (6) the
potential for violence or threat of violence; (7) the occurrence of ongoing or repeated abuse; (8)
-the willingness and ability of each parent to facilitate and eﬁcourage a close and continuing
relationship between the other parent and the child; (9) whether one of the patents is a sex
offender; and (10) military obligations. 750 ILCS 5/602(a) (West 2014). The 6Verarching
criterion is the best interests of the child. /d A trial court’s determination regarding custody is
given great deference because thevcourt is in a superior position to judge the credibility {;f the
“dm%ses and, consequently, to determine the best interests of the child. In re Marriage of Igbal
& Khan, 2014 1L, App (2d) 131306, § 55. “A trial court’s determination as to the best interests of |
the child will not be reversed on appeal unless it is clearly against the ranifest weight of the
evidence and it appears that a manifest injustice has occurred.” In re Parentage of J W.,2013 1L
114817, § 55. “A judgment is against the manifest weight of the evidence only when the
opposite conclusion is clearly apparent.” /d. In determining whether a judgment is contrary to
the manifest weight of the evidence, the evidence is reviéwed in the light most favorable to the
appellee. In re Marriage .of Debra N. and Michael S., 2013 IL App (1sty 122145, § 45, If
multiple inferences can be drawn from the evidence, a reviewing court will éccept those

inferences which support the trial court’s order, Id.
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4112 The trial court found that factors (3) and (4), which favored respondent, outweighed the
one factor that favored petitioner, factor (8). Petitioner contends that the court’s findings on
 these factors were erroncous and that it improperly bélanéed them. We disagree.
§113 On féctor (3), petitioner first contends that it was “unjust” for the trial court to consider
:the time that E.L. spent with respondent in Colorado since May 2012. Here petitioner reasserts
his position that respondent was obligﬁted tﬁ seek leave to remove E.L. from Illinois before
electing to remain permanently in Colorado with EL. We addressed this issue above (supra Y
--98-108) and held A that respondent was not required to obtain permission to remove E.L.
Consequentiy, it was apprﬁpriate for the court to consider E.L.’s acclimation to life in Colorado
since May 2012. |
Y114 Further on factor (3), be_titioner remarks that respondent “delayed litigation as she refused
~ to pay Dr. Rappaport her share of the evaluator’s fee.” Petitioner does not sf:ecify how this fact
relates to factor (3) or any other aspect of the best-interests inquiry. See 750 ILCS 5/602(b)
(West 2014) (“The court sﬁall not consider conduct of a present or prdposed custodian that does
not affect his relationship to the child.”). |
f 115 Petitioner also claims that the court gave insufficient consideration to his testimony that
respondent drank excessively during their residence together in Iilinois in the two peﬁods 2009-
2010 and 2010-2012, and to respondent’s conviction in September 201'4 for DWAI. This
evidence is of concern, but we consider it only in the manner that our deferential standard of
review permits. Our function as a reviewing court is fo ensure that the trial court weighed ali.
relevant factors. We are not to weigh the evidence as if deciding the matter in the first instance.
- See In re Marriage of Pfeiffer, 237 TIl. App. 3d 510, 513 (1992) (“It is not the function of this

court to reweigh the evidence or assess the credibility of testimony and set aside the trial court’s
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" determination merely because a different conclusion could have been drawn f;orﬁ the
evidence.”). The trial court did consider the evidence of respondent’s drinking. For instance? the
court found that, during their residence together in Illinois, the @moil in the parties’ relationship
led not just respoﬁdent but also petitioner to drink Along these lines, Rappaport, the court-
E appointed custody evaluator, found that neither party had more of an alcohol problem than the
- other, and that neither drank to the extent of placing E.L. at ﬂsk.

1'[ 116 The court also mentioned respondent’s alcohol-related offense in Sepfember 2014. We
have no reason to doubt that the court appreciated the full significance of rcspondel'lAt’s serious
lapse in judgment. The dourt found mitigation in the fact that E.L. was not present at the time.
Respondent expressed regret for the many poor ckcisions -s;he made that day, including her
profanity-laced verbal assault on the two men at the park. She testified that this was her only
conviction for an alcobol-related driving offense, and petitioner did not present evidence to the
contrary.

9117 Of course, petitioner himself has a criminal past involving a sexual relaﬁo.nship with a
14-year-old girl when he was 30 years old. Given the age of the conviction and the opinion of
therapists that petitioner presented no risk to children, the trial court gave the conviction “little
.weight.” The court likewise could have reasonably found that 'reépondent’s behavior in
September 2014 wés an isolated incident ;chat did not manifest an ongoing risk to E.L.

1118 We do also recognize peﬁtioner’s .tcst‘imony that he observed respondent use marijuana
on one occasion and that she admitied to him that she used drugs (which she did not specify to
him} during her pregnancy. Rappaport notqd, however, that both parties tested negative for
illégal drugs. Respoudexit’s scores on psychological tests did suggest an alcohol or other 7

substance abuse problem. Nonetheless, Rappaport recommended that respondent have sole
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custody of EL. Nor was the trial court dissuaded by petitioner’s testimony or Rappaport’s
lﬁndings from awarding respondent sole custody. With ﬁ1e record unclear that respondent has a
drug problem, the trial court was not in error.

1119 Lastly on factor (3), pctitionér asserts that respondent “did not present any evidence as to
[E.L.’s] interaction with others in Colorado except that he gets along well with her friend
[Nieison] and that he sees her friend (Beeman] once a month,” Petitioner claims there is no “real
interaction™ between E.L. and respondent’s family. Petitioner comi:letely ignores respondent’s
testimotty that part of what she and.E.L. enjoy about living in Colorado is seeing respondent’s
_ t;a.th—er. Petitioner has no basis on which to criticize that family interaction as not “real.”

1120 Next, petitioner addresses factor (4), which considers the child’s adjustment to home,
School, and comrmunity. On this factor, the court found that respondent and E.L. have resided in
Colorado since May 2012 and that E.L. is “enrolled in a daycare/preschool program, and the
evideﬁce suggests he is doing well.” Petitioner claims that, contrary to this finding, E.L. ha§ not
consistently attended daycare and is not enrolled in preschool. Petitioner is correct on both
points. The court obviously meant, however, that the institution was either a preschool or a
daycare or had aspects of both. Moreover, the fact that respondent uses the dayeare principally
for childcare when she is working, and that her work and E.L.’s attendance are both sporadic,
does not mean that E.L. is not well adjusted to the program. In any event, a child who is not yet
of school age may still become adjusted to his environment. Respondent testified that she and
E.L. take advantag‘e of many educational and recreational offerings in Colorado, including
visiting museums and riding bikes at Boulder’s bike park.

9121 Petitioner finds it significant, however, that respondent did not testify “about any friend,

neighborhood child, activity program, park district program, or extra-curricular activity,”

-37.




2015 IL App (2d) 150814-U

Réspondent, he claims, did not identify any “scheduled and consistent activities” for E.L. While
the structure that petitioner has in view may facilitate a child’s adjustment to his community, it is
not necessary in all cases. The lack of structure in E.L.’s life may well reflect his young age—
four years—at the time of trial. Moreover, though respondent did not identify any felationships
~ that E.L. has with other children, she did testify to his relationships with adults, She mentioned
that he is close particularly with Nielson, and also with Beeman, who is E.L.’s godmother, and
Beeman’s mother, who has “adopted” E.L. | |

9122 Finally, on factor (8), petitioner claims that respondent is unwilling to foster a close and
conﬁnuiﬁg relationship between him and E.L. The trial court found that this factor favored
petitioner but that it was outweighed by other considerations. Petitioner gives foremost emphasis
to respondent’g months-fong concealment of her location from petitioner once she decided to
stay in Colorado afler the family’s trip there in May 2012. The trial court recognized this
“irrational” behavior by respondent and seemed to atiribute it to her share of the mufual
antagonism that the parties developed during their residence together in Dlinois. The court
further noted that, despite respondent’s initial interference with petitioner’s relationship with
E.L., the parties were able to cooperate in the ﬁsiﬁﬁon that was allowed petitioner starting in
December 2012. The coutt evidently saw this as significant improvement in respondent’s
v&iilingness to accommodate petitioner’s efforts to maintain a relationship with EL.

123 Peﬁﬁoner assert;‘,, however, that respondent was responsible “for the implementation of a
court order to provide flight information to [petitioner].” Actually, each party accused the other
of withholding travel information. The trial court’é order directs both parties to provide such

+ information and does not identify which party’s conduct created the need for the order.
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§124 As further evidence of interference, petitioner notes that respondent referred to E.L. as
“Max” and registered him by that name at the daycare center. The trial court took due note of
this beha{rior, attributing it to respondent’s dislike for petitioner. Petitioner also refers to
respondent’s admission to Rappaport that she speaks deropatively about petitioner in E.L.’s
- presence, and to Rappaport’s conclusion that respondent sees no worth in petitioner as a father.
- Such attitude and conduct are certainly not salutary, and the trial court did not condone them.
~Rather, having thoughtfully balancing the custody factors, the court believed that the
predominant considerations were two-fold. F irst, respondent was E.L.’s primary caregiver from
birth. While there is no longer in Illinois a presumption in favor of the mother as custodian (n
re Marriage of Bush, 170 Ill. App. 3d 523, 529-30 (1988)), it remains “appropriate to consider
which parent has been the primary caretaker of the children” (I re Marriage of Hefer, 282 111,
App. 3d 73, 77 (1996)). Second, E.L. was thriving in Colorado, where he lived uninterruptedly
since Méy 2012. A reviewing cannot reverse a custody decision just because another conclusion
tnay be drawn from the evidence. See Pfeiffer, 237 Ill. App. 3d at 513.
9125 Petitioner attempts to draw factual parallels between this case and In re Marriage of
Debra N., 2013 IL App (Ist) 122145, Such comparisons are rarely availing, as “each [custody]
case stands on its own facts” (Breedlove v. Breedlove, 5 Ill. App. 3d 774, 776 (1972)).
71126 In Debra N., the trial court originally granted the parties, Michael and Dehra, joint
custody of their daughter, Aubrey. Subsequently, Michael moved for modification, seeking sole
| custody based on Debra’s persistent attempts to undermine his relationship with Aubrey. The
court-appointed custody cvaluator recommended cessation of joint custody because of conflict

between the parties, but suggested that Debra be given sole custody, primarily because she had a
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* closer relationship with Aubrey than Michael did. In his testimony, Michael identified several
ways in which Debra sought to frustrate his relationship with Aubrey, including:
“visitation interference, transition problems, ***, Debra moving 39 miles away when he
moved to Arlington Heights to be closer to his daughter, Debra seeking removal to Texas,
Debra’s refusal to permit extra parenting time during school breaks, Debra’s failure to
. include Michael’s name on registration forms, Debra’s failure to identify Michael as one
‘of Aubrey’s emergency contacts, Debra’s atternpts to alienate Aubrey from him, Debra’s
efforts to preempt Michael’s plans with his daughter, disagreements over Aubrey’s
| extracurricular activities and her participating [in] summer camps, ***, and [obtaining]
*** orders of protection [against Michael].” Id § 25. |
Y127 The trial court awarded Michael sole custody, agreeing with him that Debra engaged in
| continual efforts to alignate him from Aubrey. The court identified some of her objectionable
condﬁct:
“ ‘Debra continues to interfere with Michael’s relationship with Aubrey. Debra has engaged
in a pattern of interference and manipulation of Michael’s relationship and [Aubrey’s] school
activities, Michael’s parenting schedule, vacation and holiday visitation. The Court finds that
Debra has engaged in a pattern of action designed to diminish or eliminate Michae|’s ability
to be a fully engaged and active parent. Debra has manipulated the terms of the JPA [Joint
Parenting Agreement] as well as engaged in a pattern of conduct designed to harass Michael,
to limit his. parenting time, summer, vacation and holiday time with Aubrey, and to
potentially alienate Aubrey from a healthy relationship with her father and his family'. Debra
has taken on the role of gatekeeper as to Aubrey’s schedule, and if not expressly written into

the JPA, Debra refuses additional parenting time for Michael. Although Debra has more time
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with Aubrey than does Michael, she is inflexible about allowing Michael additional time.
Debra refused to provide Michacel with mote than a few hours over Winter break, The fact
that Aubrey has not yet been alienated does not mean the Court should ignore Debra’s
. actions.” ™ Id g 39.
The appellate couﬁ affirmed, finding sufficient evidence that Debra “made attempts to thwart
[Michael’s] efforts to visit and maintain a close relationship with the chilt_i.” Id g 56.

9128 Debra N. is distinguishable. While some of respondent’s actions resemble those of the

mother in that case, respondent’s conduct was not nearly as severe overall, For instance, there

were no ongoing efforts to frustrate petitioner’s visitation, even though respondent had formally
. concealed her location from petitioner. '

9129 In conclusion,A while perhaps a different trial court might have awarded petitioner sole
custody of E.L., we cannot say it was a manifest injustice (J.W., 2013 IL 114817, { 55) for the
trial court to rule in favor of respondent.

1130 " C.Removal

7131 Removal petitions under the Parentage Act are judged by the standards provided in the

Marriage Act. 750 [LCS 45/14(a)(1) (West 2014). Section 609(a) of the Marriage Act provides

that the court may permit a custodial» parenf to remove a (_:hild from Iflinois if it is in the best
interests of the child. 750 ILCS 5/609(a) (West i014). The burdf;n of proof on this standard rests
with the party seeking removal, Id.

9132 Removal petitions are decided according to the féllowing factors: (1) the likelihood that
the proposed move would enhance the general quality of life for both the custodial parent and the
child; (2) the motives of the custodial parent in seeking removal, namely whether the proposed

move is merely a ruse intended to defeat or frustrate the noncustodial parent’s visitation; (3) the
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motives of the noncustodial parent in opposing removal; (4) the outcome that would foster a
healthy and close relationship between tile child and both parents, given a careful consideration
“of the visitation rights of the noncustodial parent; and (5) whether a realistic and reasonable
visitation schedule can be arranged if removal is allowed. Collingborne, 204 111, 2d at 522-23;
Eckert, 119 111.2d at 326-28. The paramount consideration is whether the move is in the best
interests of the child. Collingborne, 204 1ll. 2d at 525, “A determination of the best interests of
th;: child cannot be reduced to a simple bright-line test, but rather must be made on a case-by-
case basis, dep’endiﬁg, to a great extc;lt, upon the circumstances of each case.” Eckert, 119 TIL
2d at 326. “A trial court’s determination of what is in the best interests of the child should not be
reversed unless it is clearly against the manifest weight Of. the evidence and it appears that a
" manifest injustice has occurred.” Id. at 328.
9133 The trial court found that factors (2) and (3) favored pefitioner, that factors (1), (45, and
(_5) favored respondent,r and that the overall balance favored respondent. Petitioner’s individual
challenges on appeal concérn all five factors. |
9134 On factor (1), petitioner contends that there is insufficient proof that respondent’s
remaining in Colorado wiil enhance the quality of life for her and E.L. ' First, he notes that
respondent has not had steady employment in Colorado. The trial court recognized this, but
: foﬁnd that respondent has better employment prospects in Colorado than in Illinois. This finding
has adequate ;uppoﬁ, as respondent testified that for several years she has beex'x registered with a
" temporary employment agency, which had last given her rwork about two weeks prior to trial.
Respondent also noted that she has worked for her neighbor, who has offered her additional work
on her return to Colorado. She blamed the sporadic nature of her work on the parties’ varying

visitation schedule, and testified that she hoped to work more consistently once these
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proceedings are concluded.  Petitioner also asserts, we note, that respondent “does not have a
~ home to call her own.” This rings hollow because petitioner himself lives in a friend’s home.
9135 Second, petitioner minimizes respondeﬁt’s support network .in Colorado. He claims that
respondent provided “no testimony that she and [E.L.] spent any time whatsoever with her
family or that [E.L.] even saw her family in the past two years he lived there.” Petitioner simply
ignores respondent’s testimony that she and E.L. spend time with her father. We admonish
petitioner that we expect parties before us to represent the record fully and accurately. We note
that respondent also testified that her sister helps with visitation by finding cheap flights and
takirig her to the airport on occasion. Additionally, Colorado is home not just to respondent’s
family but petitioner’s as well,

‘ﬁ 136 Respondent also has the support of friends in Colorado. Respondent is good friends with
| Nielson, her roommate, and with Beeman. |
7137 Petitioner’s final point on factor (1) is that E.L.’s involvement with the community in
Colorado is minimal. We addressed this issue above in discussing custody factor (4) (the child’s
. adjustment to home, school, and community). Supra 1§ 120-21. Our discussion there applies
equally here,
7138 As he did with the issue of custody, petitioner cites removal cases for factual
~ comparisons. As “[eJach removal case is sui generis” (In re Marriage of Demaret, 2012 L App
(1st) 111916, 1I 60), such comparisons are usually fruitless for the proponent.
139 On factor (1), petitioﬁer cites In re Marriage of Stahl, 348 Til. App. 3d 602 (2004), where
the appellate court affirmed the trial court’s denial of the mother, iisa Stahl’s, petition for
removal of the parties’ two children from Geneva, Illinois, to Cedarburg, Wisconsin. At the time

of the hearing, Stah! ran a business with Allen Hansen. The business had an office in Grafton,
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Wisconsin, and, formerly, an office in Geneva. Hanson lived in Grafton and ol:ieratcd the
Grafton office. Stahi testified that she recentiy closed the Geneva office when she and Hansen
decided to consolidate the business. Stahl testified that she wanted to move to Cedarburg in ,
ordeér to marry Hansen and run the business v;rith him. Sﬁe and her children would reside with
Hansen and his children from a prior marriage. Stahl claimed that the move to Cedarﬂmg would
‘ benefit the children because the schools there are better than the Geneva schools, she would have
mor¢ disposable income to spend on the children because she would share expenses with
Hansen, and she would have more time to spend with the children. Id at 605.

9140 The appellate ‘court agreed with the trial court that removal would not be in the best
interests of the children. The court noted that Stahl could identify only ‘a negligible difference
between the schools‘ in Geneva and those in Cedarburg. Also, while Stahl’s residing with
Hansen might give her more disposable income to spend on her childrqn, the record was not
clear how her children would be impacted by living with Hansen and his children. Thus, the
‘record was “mixed as to whether a move to Wisconsin would enhance [the children’s] lives.” Jd
at 612. Much clearer was the deirimentai impact that the move would have oﬁ the children’s
relationship with their father, Carl DeLeo, who tesided in Woodridge and was enjoying
considerable time with the children because of the limited hours he worked. His time with the
children would be significantly diminished if removal were allowed. The appellate court agreed
that, on balance, the removal factors favored DeLeo. Jd at 612-13.

%141 Petitioner conterids that the evidence of enhancement was weaker in this case than in
Stahl. We disagree. In Sfahl, the appcllaté court found it unclear what effect Stahi’s residence
with Hansen and his children from a prior marriage would have on the parties’ children. In this

case, the benefits to E.L. of living in Colorado where respondent’s family and friends reside were



2015 IL App (2d) 150814-U

demonstrated. By contrast, resp;ondent has no friends or family—no support s'ystem——in‘ Hlinois.

Likewise, tespondent has employment history in Colorado and the possibility of future work
with her neighbor, but in Hlinois she has no 1mo§m employment prospects. Accordingly, there

are significant factual differences between this case and Stahl.

9142 Petitioner’s next contention concerns factors (2) and (3)—the motives of the parties in

proposing and opposing removal, respectively. On these factors, the trial court found ttlat, while

petitioner’s mo.tives in resisting removal were sincere, respondent’s motives were suspect as

" manifested by her concealment of her location for months after she remained in Colorado. A
further indicium of respondent’s negative attitnde toward petitioner‘was her use of a nickname in
place of E.L.’s birth name. Moreover, Rappaport found that respondent saw no real value in
petitioner as a father. Hence the trial court was justified in finding that factors (2) and (3)

weighed against respondent. |

{143 Petitioner’s contention, however, appears to be that factors (2) and (3) weighed more

against respondent than the court found, The court found it in respondent’s favor that she
complied with court-ordered visitation. Petitioner suggests that respondent was in fact not
cooperative, as the record “shows numerous court orders required to just set the monthly
visitation.” The orders reflect that visitation was sct on a month-by-month basis, Petitioner does

not elaborate on his insinuation that the lack of a more fixed visitation schedule was respondent’s

fault. He also notes that the trial court “has been called upon to order [respondent] to provide

flight information.” As noted above (supra Y 123), the parties made reciprocal accusations that -
the other was failing to provide tra\.zcl information, and the order to which petitioner refers
directs both parties to provide such information. Also, the order does not single out any party for

blame. We hold that the court gave appropriate weigh to factors (2) and (3).
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1144 Finally, on factors (4) and (5)—which together are concerned with the potential impact of
removal on the nonmovant’s relationship with the child—petitioner contends that respondent
cannot be counted on to foster a healthy and close relationship between petmoner and EL. He
asserts that, “[a]s1dc from the court ordered visitation, there is little to nothmg else that
[respondent] does to help maintain a healthy relationship between [petitioner and E.L.}.” The
trial court mentioned several indicia of respondent’s dislike for petitioner, but concluded,
nonetheless, that petitioner could stjll maintain a close relationship with E.L. despite removal to
Colorado. Foremost in the court’s mind, apparently, was that respondent, despite her negativiﬁ
toward petitioner, has complied \;vith court-ordered visitation. She also has, we note, allowed
petitioner fairly regular phone contact with E.L. as well as Skype calls, neither of which were
ordered by the trial court. Her circumstances not permitting her to drive to Illinois for visitation,
she endures the hardship of sleeping overnight in the airport in order avoid lodging costs. We
cannot ignore these marks of eamestness. Respondent also testified that she is open, in the event
of removal, to a liberal visitation schedule and is willing to grant extra visitation where
manageable. It was the trial court’s province to judge ﬁe credibility of her testimony. In re
D.F, 201 111 2d 476, 499 (2002). We will not upset that determination.
1 145 Petitioner further contends that Hs relationship with E.L. will inevitably suffer because of
the distance. There is no denying that petitioner is spending less time with E.L. fhan he did when
they lived together in Illinois. This diminished time, though understandably' of vital concern to
petitioner, is but one consideration under a court’s removal analysis:

“[T}f removal is denied every time a noncustodial parent’s visitation would be modified to

less frequent ;but longer periods, removal would likely only be granted in two unique

situations. The first would be when both parents live on the Tllinois border and the

© - 46-




2015 IL App (2d) 150814-U

custodial parent seeks re;noval to move_' across the border. For example, when_the parents

both live in Quincy and the custodial ﬁarent wants to move to Hannibal, Missouri. The

other situation would be when parents possess significant wéalth and few time restraints

that would allow for frequent travel,

- This interpretation is against the intent of the General Assembly, which allowed

removal from Illinois upon a proper showing the move is in the child’s best interest, 750

ILCS 5/609(a) (West 2004).” Ford v. Marteness, 368 1. App. 3d 172, 178 (2006).
9 146 We note that this case is untike those where the distance is merely a prospect. Petitioner
has lived apart from E.L. since May 20i2. In judging the potential impact of distance, it is fair to
consider the impact that the dis@w has had so far. Since December 2012, petitioner has had
regular contact with E.L. consisting of monthly 10-day visits plus frequent phone contact and
also Skype contact. In his February 2014 report, Rappaport found that E.L. had a positive
relationship with both pareﬁts and was not alienated from petitioner. The trial court determined
that petitioner and E.L. have “a close and loving ré]ationship,” despite the distance.
1147 “Removal cases are difficult for courts to decide.” Ford, 368 I, App. 3d at 180. “No
matter the outcome, one party’s life will likely be affected detrimentally.” "Jd A reviewing
court cannot act as if it were deciding the case as an initial matter: its role is limited to deciding
whether the trial court’s decision produced a manifest injustice. Here the tﬂal court c;msidcred
‘all relevant factors, observed that some weighed in favor of petitioner and some'agajnst him, and
found that the predominant factor was that “the general quality of life of child and mother are
eﬁhanced in Colorado.” We understand petitioner’s disappointment, but we cannot say the

decision was a glaring injustice.
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{148 We are not ﬁ)ersuaded otherwise by Demaret, 2012 IL App (1 st) 111916, which petitioner
cites. In Demaret, the appellate court affirmed the denial of the mother’s petition to remove the
parties” children to New Jersey. Notably, Demaref reminds us, as does; thequrd case, that a‘
* child’s diminished time with the nonmovant parentf—an almost inevitable result of removal—is
. not the only factor bearing on the best interests of the child:
~ “We acknowledge that reduced visitation by the noncustodial parent may be an
unavoidable consequence whengver a removal petitiqn is allowed. In granting a refngval
petlition, the trial judge may conclude that the improvement in the quality of 1ife for the
children tips the' best interests scale in favor of removal even if it means that the
noncustodial pai'ént will ﬁave less visitation time,l a decision by the trier of fact that
would be entitled to substantial deference.” Jd. § 60.
The court immediately added that the trial court’s decision in that case lacked a finding that the
inevitable diminished conta(;t .with the nonmovant parent was outweighed by the enhanced
Iquality of life that removal would bring, Jd. In this case, by ct;ntrast, the trial court indeed made
such a finding,
9 149 Wé also recoghize that, in granting removal, the court ruled againsf Rappaport’s
recomﬁmndation. “Although it is within the court’s discretion to seek independent expert
advice, it is well seftled that a court is nqt bound to abide by the opinions or implement the
recommendations of its court appointed expert.” Debrg N., 2013 IL App (1st) 122145, 9 52. The -
trial court justified its decision in favor of removal with express findings and a considered
analysis. |
1150 We hold that the decision granting reﬁovﬂ to Colorado was not against the manifest

weight of the evidence.
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9151 If. CONCLUSION

9152 For the foregoing reasons, we affirm the judgment of the circuit court of McHenry

County.
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