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Pension Code
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In 2004, the Supreme Court allowed the 
appeal of a First District decision in the 
matter of Turcol v. Pension Board of Trustees 

of the Matteson Police Pension Fund.1 The First 
District in Turcol had confirmed the pension 
board’s decision to deny Dwight D. Turcol, 
an officer with the Matteson police depart-
ment, a line of duty disability because one 
of the three physicians selected by the pen-
sion board pursuant to Section 3-115 of the 
Pension Code declined to certify Turcol as 
disabled from his duties as a police officer. 
Following the First District’s decision, Turcol 
filed a petition for leave to appeal which the 
Supreme Court allowed to resolve a conflict 
between decisions of the First District and 
the Third District regarding the requirements 
of medical certifications of disability. Those 
interested anticipated that the Supreme 
Court would end the debate of whether Sec-
tion 3-115 requires that the three physicians 
selected by the board must unanimously cer-
tify that an officer is disabled from his duties 
as a police officer in order to be entitled to a 
disability pension.

A few months latter in April 2005, the Su-
preme Court dismissed the appeal, however, 
concluding that leave to appeal was “im-
providently granted” and noted that since 
the pension board, on an alternative ground, 
had found that Turcol failed to prove his dis-
ability, it would be unnecessary to examine 
Turcol’s due process claims related to the 
requirement that the all three physicians be 
unanimous in their opinion regarding the 
officer’s disability. The Supreme Court conse-
quently remanded the case to the appellate 
court and directed it to issue a supplemental 
opinion on the issue of whether Turcol failed 

to prove his disability, a question not consid-
ered by the appellate court when it authored 
its first decision.2

In August 2005, the First District issued its 
opinion pursuant to direction from the Su-
preme Court. The First District again affirmed 
the pension board’s decision, withdrew its 
previous order, but pursuant to the doctrine 
of constitutional avoidance, declined to ad-
dress Turcol’s due process argument.3

This article examines the conflicting inter-
pretations of Section 3-115, namely whether 
physicians retained by a pension board 
must all agree and certify that the officer 
is disabled, or whether it requires that the 
physicians simply address the issue of the of-
ficer’s disability status in their certificates. Fi-
nally, this article addresses how the Supreme 
Court has resolved this conflict in its recent 
decision of Wade v. City of North Chicago Po-
lice Pension Board.4

Section 3-115 of the Pension Code states 
in relevant part as follows:

A disability pension shall not be 
paid unless there is filed with the 
board certificates of the police officer’s 
disability, subscribed and sworn to by 
the police officer if not under legal dis-
ability, or by a representative if the offi-
cer is under legal disability, and by the 
police surgeon (if there be one) and 
three practicing physicians selected 
by the board. The board may require 
other evidence of disability...

40 ILCS 5/3-115 (emphasis added).
The language of this provision seemingly 

mandates that in order for a disability pen-
sion to be granted, the officer, or his legal 

representative, must first certify the officer 
is disabled. Secondly, the officer’s disability 
must also be certified by a police surgeon if 
the department has one on staff. Lastly, three 
physicians chosen by the pension board 
must also file certificates of the officer’s dis-
ability. While the board may require other 
evidence of disability, Section 3-115 does not 
indicate that such other evidence of disabili-
ty may be submitted in lieu of the certificates 
required above. Rather, this other evidence 
may be of a supplemental nature such as evi-
dence regarding the officer’s departmental 
duties and the degree in which the officer is 
no longer able to meet those duties because 
of his disability.

The Second District initially discussed Sec-
tion 3-115 while considering a constitutional 
challenge to a separate provision of the Pen-
sion Code in Trettenero v. Police Pension Fund 
of the City of Aurora.5 In Trettenero, the issue 
before the court was whether in terminating 
an officer’s disability pension benefits under 
Section 3-116, it was necessary that three 
physicians certify the officer as no longer be-
ing disabled. Section 3-116 provides that “if a 
police officer retired from disability is found 
upon medical examination to have recov-
ered from disability,” the board must certify 
to the chief of police that the officer is no lon-
ger disabled.6 In response to Trettenero’s due 
process arguments, the court stated that a 
procedure requiring only one medical evalu-
ation to conclude the officer was no longer 
disabled, but three evaluations to determine 
she was entitled her to a disability pension 
was not inherently unfair. The court added 
that the legislature was justified in requiring 
more medical evaluations to grant a petition 
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than to terminate the pension.
Trettenero had also argued that since she 

had to have three certifications of disability 
to be granted a disability pension, the same 
number of certifications was necessary to 
terminate her disability pension lest her 
equal protection rights be violated. In re-
jecting Trettenero’s argument regarding the 
disparity of the number of required medical 
evaluations in Sections 3-115 and 3-116, the 
court noted that the statute clearly required 
all potential disability pensioners to establish 
their entitlement to a pension by providing 
three medical certifications of their disability 
status and that all persons receiving a disabil-
ity pension could lose such benefits based 
on one medical examination confirming ter-
mination of their disability.

The court also concluded that the legisla-
ture’s different treatment of applicant’s seek-
ing disability pension and those already on 
a disability pension was based on “a rational 
distinction” and did not implicate equal pro-
tection concerns. The medical examination 
requirements in the Pension Code were an-
tifraud provisions and served “the legitimate 
legislative goal of ensuring the integrity of 
the pension fund.”7 Explicit in these state-
ments was the court’s belief that it was ap-
propriate for the legislature to make it more 
difficult to first receive a disability pension 
than to lose it once the individual’s disability 
ended. Consequently, the pension board’s 
decision terminating Trettenero’s disability 
pension was affirmed.

In Rizzo v. Board of Trustees of the Village of 
Evergreen Park Police Pension Fund,8 the First 
District affirmed the pension board’s decision 
denying an officer’s disability application be-
cause one of the three physicians selected by 
the pension board did not certify the officer 
had a disability. Unlike the court in Tretten-
ero, the Rizzo court had to specifically decide 
whether Section 3-115 required unanimity of 
all three medical opinions rather than simply 
whether these three opinions addressed the 
officer’s “disability status.” Understandably, 
the officer argued that the physician certifi-
cations need not be unanimous in order to 
be awarded a disability pension, and that 
three certificates addressing his disability 
status is all that was required.

The Rizzo court engaged in a statutory in-
terpretation analysis of Section 3-115 noting 
that the legislature’s intent found in the plain 
and ordinary meaning of the language re-
quired an officer to receive three certificates 

stating that the officer was disabled by the 
physicians selected by the board. Because 
one of the physicians examining Rizzo did 
not certify he had a disability, the court was 
satisfied that the pension board had correct-
ly interpreted Section 3-115 when it denied 
Rizzo a disability pension.9 The court further 
reasoned that certificates of disability were 
only necessary if benefits were to be granted 
and disagreed with Rizzo’s arguments to the 
contrary.

In contrast, the Third District in Coyne v. 
Milan Police Pension Board held that Section 
3-115 did not require the unanimous decla-
ration that an officer was disabled for police 
work, but rather “it merely required three 
medical certificates addressing an officer’s 
disability status.”10

Both the Rizzo and the Coyne pension 
boards considered medical evidence of 
more than the three physicians each board 
selected. In Rizzo, the pension board consid-
ered the opinions of seven physicians, some 
by way of reports, others by virtue of treat-
ment records and deposition testimony. The 
record in Coyne showed that six physicians 
were involved. In both instances, a less than 
unanimous opinion between the physicians 
retained by the boards resulted in denial of 
benefits. As noted above, the Rizzo court 
considered the absence of unanimity fatal to 
the officer’s claims that he should be award-
ed a disability pension, which was consistent 
with the pension board’s interpretation. It 
should be noted, however, that the Rizzo 
court did not elaborate what the record be-
fore the pension board reflected in terms of 
the medical opinions of those physicians se-
lected by the pension board and those that 
had been submitted by Rizzo in support of 
his petition. By comparison, the Coyne court 
delved deeper into the record before the 
pension board and noted that while one of 
the physicians retained by the board did not 
certify the officer as disabled, this physician’s 
opinion was essentially outweighed by the 
opinions of physicians not retained by the 
board. In fact, the Coyne court noted that the 
opinions of two physicians not selected by 
the board were “noteworthy because, unlike 
the appointed evaluators, they had the ben-
efit of assessing Coyne’s situation through an 
extended course of treatment.”11 In addition, 
the chief of police supported the physicians’ 
opinions that Coyne was unfit to work in the 
police department.

As noted by the Third District, “against 

this evidence, [one board selected physician] 
stood alone in opining that Coyne was not 
disabled.”12 The Coyne court agreed with the 
trial court in finding that the pension board’s 
interpretation of Section 3-115 requiring 
a unanimous disability certification by all 
three selected physicians was flawed. It also 
concluded that Section 3-115 was instead 
ambiguous and adherence to a unanimity 
requirement would yield an absurd and un-
constitutional result. In the court’s opinion, 
this could not have been the intent of the 
legislature when it drafted Section 3-115.13 

The court further asserted that if the board’s 
interpretation were carried to its logical con-
clusion, then, as a threshold matter in all dis-
ability cases, the three physicians retained by 
the board would each have to certify the offi-
cer was disabled, and the opinion of the lone 
minority dissenter would ipso facto defeat a 
pension claim, rendering section 3-115 a “vir-
tual summary dismissal provision.”14

In November 2007, the Supreme Court, 
no longer viewing its involvement as im-
provident, addressed these conflicting 
opinions in its Wade decision.15 In Wade, the 
police officer filed an application for a dis-
ability pension with the Board after injuring 
his right knee while escorting a prisoner. At 
the hearing, the pension board received into 
evidence without objection medical reports 
of the three physicians selected by it as well 
as medical records from the officer’s treating 
physicians.

The evidence before the board had four 
out of five physicians who examined the of-
ficer opined that he was disabled. One phy-
sician selected by the board acknowledged 
the officer’s medical history but found that 
the officer had degenerative bilateral arthri-
tis of the knees and that these conditions 
pre-existed any duty related incident. This 
physician also found the officer could return 
to work without restriction. The board, giving 
greater weight to this physician’s findings, 
denied the officer’s line-of-duty disability 
application. The Supreme Court, just as the 
Third District had done in Coyne, delve deep-
er and pointed to additional evidence before 
the board offered by the other four physi-
cians which supported that the officer was in 
fact disabled. The court found that the pen-
sion board erred in assigning greater weight 
to the one physician’s opinion and that as a 
result its decision was against the manifest 
weight of the evidence.16

The Supreme Court then went on to ex-
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amine Section 3-115 of the Pension Code. 
Since the statutory language of this Section 
was deemed sufficiently ambiguous to war-
rant resorting to other aids or tools of inter-
pretations, the Court examined analogous 
provisions of the Pension Code regarding 
firefighters and court decisions interpreting 
the same. The Court determined that it was 
inconceivable that the legislature would 
have intended to treat firefighters and police 
officers differently for purposes of ascertain-
ing disability because of their equal status as 
emergency responders and concluded that 
the board rather than individual physicians 
is the final arbiter of disability.17 Accordingly, 
the Supreme Court agreed with the decision 
of the appellate court in Coyne as requiring 
three certificates or reports simply address-
ing the issue of disability and rejected the 
First District’s analysis in Rizzo and its inter-
pretation of Section 3-115. The judgments of 
the circuit and Second District were reversed, 
the decision of the board was set aside, and 

the cause was remanded to the board with 
directions that it grant Wade a line-of-duty 
pension in accordance with Section 3-114.1 
of the Pension Code.

While the Supreme Court has now pro-
nounced the board selected physicians need 
not be unanimous and has reiterated that a 
decision on disability rests wholly with the 
pension board, it has also set the stage for a 
future battle of the experts. Query whether 
the pension board’s authority will be ques-
tioned in the one case where all three pen-
sion board selected physicians fail to certify 
an officer’s disability contrary to the opinions 
of officer’s treating physicians. The question 
will then become whether the pension board 
still remains the final arbiter on the question 
of disability. ■
__________
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